Abstract
INTRoDuCTIoN
The case law of the European Court of Human Rights ('the Court') abounds with references to the margin of appreciation. Despite some severe criticism from scholars, 1 necessarily entails deference. 17 Still, though, democracy is a valid rationale for an international court to give discretion to democratic States. most of the definitions of the doctrine concentrate on the deference that the doctrine provides to States. Yourow describes it as 'freedom to act; manoeuvring, breathing or "elbow" room; or the latitude of deference or error which the Strasbourg organs will allow to national legislative, executive, administrative and judicial bodies before it is prepared to declare' a violation of the Convention. 18 Arai-Takahashi talks about a 'latitude a government enjoys' in applying the provisions of a treaty. 19 Benvenisti similarly described it as a 'certain latitude [each society has] in resolving the inherent conflicts between individual rights and national interests or among different moral convictions'. 20 Greer refers to a 'room for manoeuvre the Strasburg institutions are prepared to accord national authorities in fulfilling their obligations' and 'bandwidth'. 21 merrills talks about an 'area of discretion'. 22 As these selected definitions show, the common feature here is a notion of space in which States can legally move. They also show that there is some uncertainty as to the uses of the doctrine. Some definitions refer to the application of the Convention, others to solving conflicts between rights and the public interest, and others to choices in fulfilling obligations. on a certain level of abstraction, any use of the doctrine can be described as deference. To be content with such a conclusion would not be very helpful, however, because one important question arises: deference with regards to what? The Court uses the doctrine in various circumstances that have different characteristics and consequently these uses must be described and analysed. This section will endeavour to identify the different uses of the doctrine in order to clarify the concept. 23 17 See also letsas, who expresses scepticism about the use of the doctrine under the second paragraphs of Articles 8 to 11 in this way: 'We have no prior theory of what falls within the states' margin of appreciation, which we can use to find out what state acts (or omissions) amount to a violation. Rather, we use other tools, such as 'balancing' or the proportionality principle in order to find out the limits of the Convention rights'. letsas, loc.cit note 1, p. 713. 18 Yourow, op.cit note 3, p. 13. Greer, op.cit. note 7, p. 5. 22 merrills, op.cit. note 6, p. 151. 23 Systematic research was undertaken regarding all 108 cases where the margin was mentioned by the Court from January to June 2009 and of those cases in 2009 (altogether 34 and of these 15 given in the second half of the year) where it was mentioned and which were given by the Court the importance level 1. That is cases, as explained on the HuDoC website, which 'the Court considers make a significant contribution to the development, clarification or modification of its case law, either generally or in relation to a particular State' (http://cmiskp.echr.coe.int/tkp197/search. asp?skin=hudoc-en).
Intersentia letsas describes two main uses of the doctrine: substantive and structural. 24 Substantive use addresses the relationship between individual freedoms and collective goals, while structural use addresses the limits or intensity of the review of the Court in view of its status as an international tribunal. He criticises both uses but especially the substantive one, which he describes as 'either superfluous or question begging'. 25 Shany insists on a conceptually similar distinction between the use of the doctrine in norm-application and norm-interpretation. 26 Norm-application is similar to letsas's structural use in that international courts should respect the discretion of States in executing their international law obligations in different ways. Norm-interpretation refers to the 'normative flexibility' of the norms subject to the doctrine. At several points throughout his essay, Greer also distinguishes between uses of the doctrine in interpretation and implementation. He seems to take a stance that there is no need for the doctrine in norm-implementation as there the existence of States' discretion is rather obvious. 27 overall, Greer distinguishes between the following uses of the doctrine: (a) when the Court needs to strike a balance between public interests and individual rights, which he calls the 'heartland of the "margin of appreciation"'; 28 (b) identifying and fulfilling positive obligations; and (c) in the interpretation of vague terms of the Convention such as 'reasonable' or 'promptly'. 29 He argues that there is no place for the doctrine when a balance is being sought between two individual interests rather than between the public interest and individual rights. In this situation national authorities should not have any discretion. 30 Greer further suggests that we should dispense with the term in favour of 'judicial discretion' because for him the doctrine lacks 'minimum theoretical specificity' by being used in divergent circumstances and the term is misleading and more like 'a pseudo-technical way of referring to the discretion which the Strasbourg institutions have decided the Convention permits national authorities to exercise in certain circumstances.' 31 In summary, according to commentators the doctrine has two primary uses. The first use is as a doctrine of deference where the Court will not substitute the decisions of States on how to apply the Convention rights to concrete factual circumstances. The second use is to affect the definitions of the rights themselves and thus the extent of obligations put on States by the Convention. 
NoRm APPlICATIoN
The doctrine started as a doctrine of deference to national authorities in evaluating whether concrete factual circumstances fitted a definition in the Convention. The former European Commission on Human Rights first mentioned the doctrine in the context of the permissibility of derogations under Article 15. 32 The Court used it for the first time in this way in Ireland vs the United Kingdom. 33 Here the doctrine conferred a presumption of rightness to a national decision to derogate from the Convention.
The first case when the Court actually used the doctrine (although at the time it called it the 'power of appreciation') was in the Vagrancy case. Belgian practice in limiting the freedom of correspondence of detained vagrants was found to be proportionate and not overstepping 'the limits of the power of appreciation which Article 8(2) of the Convention leaves to the Contracting States'. 34 Thus, here the doctrine seems to affect the proportionality test used by the Court in evaluating the necessity of an interference with the right to correspondence. The doctrine was used in the same way in the seminal Handyside case. 35 The Court places a certain amount of trust in States to correctly apply the proportionality test in the concrete set of circumstances of the case. This is the distinctive feature of this use of the doctrine.
The margin of appreciation is used in a similar way when finding positive obligations. It affects the stringency of what are considered adequate measures taken by States in order to comply with their positive obligations. For example, in the wellknown Hatton case, which concerned the obligation of States to protect the applicants from excessive night noise produced by a nearby airport, 36 the crux of the case lay in striking a 'fair balance […] between the competing interests of the individual and of the community as a whole'. 37 In striking this fair balance, States have a margin of appreciation. The Chamber employed a narrow margin and consequently found a violation of the Convention. 38 See especially the chamber in Hatton vs the United Kingdom, supra note 37, para. 97. In the Grand Chamber's judgment the government contended that the Chamber 'reduced [the margin of appreciation] to vanishing-point' (Hatton vs the United Kingdom (Grand Chamber), supra note 37, para. 88).
Intersentia
State a wide margin of appreciation when it reviewed only the procedure of reaching the decision and as a result found no violation. 39 The use of the doctrine in norm application essentially means that the Court will give a certain deference to the judgment of the State authorities (or whoever is responsible for the measure or decision in question) in the application of the Convention to a concrete set of facts. In other words, the Court, to a certain degree, defers to States in assessing, inter alia, whether the measure was proportionate, whether there was a pressing social need, whether the right balance was struck between competing interests, and whether the factual circumstances fall within a definition in the Convention.
In all these circumstances the Court seems to use the doctrine as a vehicle which influences the strictness of the requirements imposed on States. When the margin is narrow, the bar for finding a violation of the Convention is presumably set high and the ensuing obligation is more stringent. The margin works here like a bar in a high jump competition. The Court sets the bar at a certain height over which the State must jump in order to escape a violation. A narrow margin means that the bar is relatively high; a wide margin means an easy jump. The problem is, however, that we do not know what a State must do in order to satisfy the conditions of the Convention. To put it differently, we do not know the exact height of the bar. We only usually know that in some cases it is higher than in others. Yet, even that not always, as will be discussed below. The width of the margin is not always indicative of the strictness of the scrutiny applied. moreover, the width of the margin is often not identified at all.
NoRm DEFINITIoN
A different use of the doctrine can be distinguished when the margin affects the definition of a right or some question of principle and not the application of a principle to a set of facts.
The Court often uses the doctrine under Article 6 to convey the idea that the right of access to a court is not absolute. In Petkovski the margin of appreciation was used with regard to Article 6 to limit the right of access to a court: 'the 'right to a court' […] is subject to limitations permitted by implication, since by its very nature it calls for regulation by the State, which enjoys a certain margin of appreciation in this regard'. 40 The margin of appreciation here directly affects the scope of the right to a court and thus the obligations of States under Article 6. In Belev the Court similarly invoked a
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Hatton vs the United Kingdom (Grand Chamber), supra note 37, para. 123 and 130. margin of appreciation in saying that the right to the execution of court decisions, an aspect of the right of access to a court, is not absolute. 41 This use is, however, not limited only to questions of access to judicial remedies. In Times Newspapers Ltd (Nos. 1 and 2) the Court stated that 'It is, in principle, for contracting States, in the exercise of their margin of appreciation, to set a limitation period' on defamation lawsuits. 42 Consider also the use of the margin of appreciation in Stec and Others. There the question was whether the united Kingdom had violated the Convention by having different retirement ages for men and women. Being an issue of economic or social strategy, the united Kingdom had a wide margin of appreciation and the result was that the Convention does not prohibit distinctions in retirement age based on gender. 43 Thus, it is a matter of principle that is the outcome of the margin of appreciation analysis.
Admittedly, the distinction between the two uses of the doctrine mentioned so far is not clear cut. In Holy Synod of the Bulgarian Orthodox Church (Metropolitan Inokentiy) and Others the use of the margin seems to be borderline between norm application and norm definition. The Court stated that 'States enjoy a wide margin of appreciation in the particularly delicate area of their relations with religious communities'. 44 This suggests that the definition of the right does not purport to regulate relations between States and churches. But then the margin is used in the context of the application of freedom of religion to concrete factual circumstances in that States are relatively free to interfere with matters of religious communities if they consider that the factual circumstances call for it.
The distinction between norm application and norm definition eventually depends on the level of abstraction in question. In one extreme it can be argued that all uses of the doctrine are just the application of the Convention rights to the concrete circumstances of a case. Thus, when the Court finds, for example in Stec and Others, that the Convention does not prohibit different retirement ages, it can be argued that this is just an application of the prohibition of discrimination to a concrete set of facts. At the other end of the spectrum, even where a decision in the case is limited to a narrow set of facts, it can be argued that there is still a discernible principle. For example, in the Obukhova case, the question was whether it had been proportionate for Russia to prohibit the publishing of any articles about a traffic accident in which a judge had been involved and which was the subject of ongoing litigation. 45 Therefore, to a certain degree, drawing the line between the use of the doctrine in norm application or norm definition is subjective. Nevertheless, there is still value in maintaining this important conceptual distinction. For example, in his discussion on cultural relativism, Donelly distinguishes between variations in substance, interpretation and form. 46 By form he means variations in implementation and here he sees no problem vis-à-vis cultural relativism, yet, it is more problematic when we move to differences in interpretation. 47 This is one reason why the Court should be careful in using the margin in norm-interpretation.
moreover, giving deference to States on a general question or a question of principle means that the Court loses some control over defining the exact contours of the rights in the Convention. It is questionable whether this is indeed a use of the doctrine justified by the subsidiarity principle. It is one thing that States are in a better position to evaluate factual circumstances arising in their country, but why should they be better placed than the Court to interpret their obligations under the Convention in general? It is the Court which is endowed with the power of interpreting the Convention, which indeed is the primary function of any judicial body.
At times this direction was the way the Court chose to go. In some instances where the issue is more a question of a rule rather than its application, the Court does not resort to the margin of appreciation. For instance, in Kozacioğlu the issue was whether States must, in the event of the expropriation of a listed building, take into account its historical and cultural value. Despite the government inviting the Court to afford it a margin of appreciation and its practice in other expropriation cases, there is no mention of the doctrine by the Court. Interestingly, the one dissenting judge saw this clearly not as a matter of principle but as a matter of application of the principle of adequate compensation and he would have left the State a wide margin of appreciation. 48 The dissenting opinion of Judges Rozakis, Spielmann and Jebens in Schalk and Kopf can be similarly interpreted as a certain dismay with using the margin of appreciation in a norm definition situation. In that case, the majority used the margin in finding that 'the Austrian legislator cannot be reproached for not having introduced the Registered Partnership Act any earlier' than in 2010. 49 difference in treatment and relied mainly on their margin of appreciation. They opined that 'in the absence of any cogent reasons offered by the respondent Government to justify the difference of treatment, there should be no room to apply the margin of appreciation' and '[i]ndeed, it is only in the event that the national authorities offer grounds for justification that the Court can be satisfied, taking into account the presence or the absence of a common approach, that they are better placed than it is to deal effectively with the matter'. 50 The dissenters would therefore prefer to apply the margin to concrete factual situation pertaining in Austria at that time based on government's arguments why they did not perceive that situation discriminatory.
In addition to these two most frequent uses of the doctrine there are other distinct uses, including the following.
CHoICE oF mEANS
When examining the use of the doctrine by the International Court of Justice, Shany makes a point that it is also being used in the sense that States have a certain freedom in choosing the means by which to comply with their obligations. 51 This concerns result-oriented obligations where States are free to choose the means by which to achieve the result. The Court has also mentioned the doctrine in this sense in several cases.
This use of the doctrine is most frequently applied in cases regarding positive obligations. 52 In Fadeyeva, the Court asserted that 'where the State is required to take positive measures, the choice of means is in principle a matter that falls within the Contracting State's margin of appreciation'. 53 This serves as a prelude to its pronouncement that if the State fails to take a particular measure, which it might even be obliged to take under national law, a violation of the Convention does not necessarily follow because there might be other measures that the State took which were sufficient for fulfilling its positive obligations under the Convention. Here, the margin of appreciation only conveys the idea that the Court will not dictate which concrete practical measures the State must take in order to fulfil its positive obligations. The Court will simply review whether the measures taken were adequate or appropriate.
This approach was explicitly endorsed by the Court in the Colozza case where the margin of appreciation was used in the same way in the context of compatibility of trial in absentia with Article 6. The Court stated that:
The Contracting States enjoy a wide discretion as regards the choice of the means calculated to ensure that their legal systems are in compliance with the requirements of Article 6 §1 in this field. The Court's task is not to indicate those means to the States, but to determine whether the result called for by the Convention has been achieved. 54 Commenting on this case, Yourow points out that 'the margin of discretion language […] is not strictly necessary to the decision'. 55 Indeed, that is a common feature of this use of the doctrine. In Fadeyeva, 56 the use of the margin in no way distracted the Court from providing its analysis as to the compatibility with the Convention.
using the margin of appreciation in this category is akin to either one of the two uses mentioned above, 57 or it just means that the Court does not generally require a single measure that States must take in order to fulfil their obligations. 58 The latter use has little to do with varying degrees of deference afforded to States. It is just one general idea. Its core is related to deference but there is no bandwidth here that the Court can shrink or expand according to certain circumstances. It is thus doubtful if any useful purpose is served by invoking the doctrine in this context. It adds nothing to the analysis of the Court.
oTHER uSES oF THE DoCTRINE
other commentators point to additional uses of the doctrine. Brems points to the Luberti case where the Court allowed the State a margin of appreciation in the evaluation of the facts. 59 This is, however, just another variation of the use in norm-application. Norm-application is apparent for instance in Chorherr vs Austria, supra note 52, where the question was if the arrest of the applicant who was disturbing a military ceremony by handing out leaflets and holding a placard that blocked the view of spectators was necessary in a democratic society under Article 10. Thus, it was a question of whether a freedom of expression was violated under the concrete set of facts. Here, the deference does not pertain to any legal analysis such as the proportionality test but to the evaluation of evidence. The margin in this context expressly refers to a certain discretion that the national authorities have. In Winterwerp, in 1979, the Court used these words: 'in deciding whether an individual should be detained as a "person of unsound mind", the national authorities are to be recognised as having a certain discretion since it is in the first place for the national authorities to evaluate the evidence adduced before them in a particular case'. 60 In 1984, in Luberti, the term 'discretion' becomes 'margin of appreciation'. 61 It is obvious that the Court cannot reevaluate the evidence heard by the national courts. However, there is no need to resort to the language of the margin of appreciation in this regard.
Greer describes yet another use of the doctrine. He claims that States enjoy discretion when interpreting or applying the vague adjectives used in the Convention such as 'reasonable' or 'promptly'. 62 He gives the example of Brogan, where the question of whether detention lasting more than four days without the detainee being brought before a judge complies with Article 5(3), which requires that everyone arrested 'shall be brought promptly before a judge'. However, this use of the doctrine is again mostly just deference being given on the matter of how to implement the Convention. If the promptness depends on the individual factors of each case, as the Court suggested, 63 then it will just vary in different circumstances and is for all practical purposes akin to the discretion States enjoy in applying the Convention to concrete factual circumstances.
To sum up, several uses of the doctrine have been identified, though it might be questioned whether they are each a distinct category. In any case, their common feature is a notion of deference. Deference afforded to States by the Court in various contexts. A presumption is that giving a State a margin of appreciation means giving it certain deference so that its actions or inactions are less likely to result in a violation of the Convention. Questions arise whether that is indeed true in all cases where the margin is invoked, that is, if the specific obligations of States in those cases are effectively less stringent and, secondly, how the margin precisely affects the stringency of the obligations. The next section will address the first issue and will critically examine the uses of the doctrine based predominantly on recent case law. It will show that in many cases the use of the margin is, in fact, redundant. Section 5, then, will deal with the second question and will try to identify any tests that the Court uses in affording States deference. It will be argued that the doctrine is often used superfluously and that the Court fails to make it clear what the consequences are of saying that there is a particular margin. The inflation of the margin of appreciation in the Court's case law is demonstrated in several different situations. Their common denominator is that the margin is referred to even though it does not seem to serve any useful purpose under the circumstances.
The following uses of the doctrine are, it is submitted, unhelpful: (a) mention of the margin which is unrelated to the reasons on which the case was decided; (b) the margin is mentioned but does not play any explicit role; (c) the habit of invoking a 'certain margin of appreciation'; (d) the margin mentioned only in the conclusion; and (e) inconsistency in the use of the margin. There is some overlap between these categories and they are indeed very closely related but it still seems useful to distinguish between them for analytical purposes because they all have some distinct features.
uNRElATEDNESS oF THE mARGIN oF APPRECIATIoN To THE CouRT'S DECISIoN
The Court often invokes the margin unnecessarily because it decides the case on an issue unrelated to the doctrine. For instance, in Connors the Court contemplates various widths of the margin based on various criteria in the context of house evictions. 64 Then it goes on to say that the 'procedural safeguards available to the individual will be especially material in determining whether the respondent State has, when fixing the regulatory framework, remained within its margin of appreciation'. 65 The decision in the case turns to the fact that there must be procedural safeguards in place if the eviction is to be proportionate and thus necessary. 66 The need for such a safeguard can be considered the bedrock of the margin. However, it is one thing to set out the strictness of the obligations the Convention puts on States with regard to housing policies but another to require a procedural safeguard in eviction orders. A reference to the margin of appreciation does not help the Court to find such a procedural obligation. Thus, for the reason on which the case was decided any reference to the margin was unnecessary. The Court simply found that Article 8 requires there to be certain procedural safeguards in cases of eviction. 67 This becomes even more obvious in Cosic, where no other analysis was undertaken except for finding that there were no procedural safeguards regarding the proportionality of the eviction order. 68 In these examples, the Court invokes the margin unnecessarily and actually decides the case on an issue unrelated to the doctrine. unfortunately, by invoking the margin, the Court avoids giving clear arguments as to why it interpreted the obligation in a certain way. 69 The margin mantra does not help to solve the issues presented. on the contrary, it actually seems to work as a smoke screen. The margin is invoked as if it somehow resolved the dispute, as if it is an aid to, and even decisive in, the interpretation of the Convention in that particular circumstance. However, it does neither in these cases. If the issue is answering a general question, such as whether the Convention requires procedural guarantees in evictions, the Court should answer it by using some reasoning (such as necessity or reasonability).
THE CouRT CoNDuCTS ITS oWN ANAlYSIS
In another set of cases the Court invokes the margin, sometimes wide, but then conducts its own analysis relevant to the case, such as proportionality. The margin has no explicit effect on that analysis. A useful example is the Czarnowski case, where the Court, in the context of an interference with the applicant's Article 8 rights, referred to the margin of appreciation four times. Yet, it is not clear from the case how the margin affected the Court's analysis or its outcome because the Court carried out its own proportionality analysis. The four uses of the doctrine, include: a) 'The Court observes that Article 8 of the Convention does not guarantee a detained person an unconditional right to leave prison in order to attend the funeral of a relative. It is up to the domestic authorities to assess each request on its merits. Its scrutiny is limited to consideration of the impugned measures in the context of the applicant's Convention rights, taking into account the margin of appreciation left to the Contracting States'. 70 If we left out the last part of the last sentence nothing would be lost for the ensuing analysis.
b) 'In determining whether an interference was 'necessary in a democratic society' the Court will take into account that a margin of appreciation is left to the Contracting States'. 71 And yet the Court does not specify the kind of margin, its width or its relevance to the present circumstances. This is also true for the next mention of the doctrine: d) In its conclusion, the Court once again invokes the margin as if it played some crucial role in its analysis. It seems to be saying that there has been a violation despite the margin afforded to the State. But as there is no previous discussion of the exact margin the State enjoys and its consequences, its mention in the conclusion is hardly illuminating. The Court could have safely left out the highlighted part of the sentence:
The Court concludes that, in the particular circumstances of the present case, and notwithstanding the margin of appreciation left to the respondent State, the refusal of leave to attend the funeral of the applicant's father, was not 'necessary in a democratic society' as it did not correspond to a pressing social need and was not proportionate to the legitimate aims pursued. 73 Another case in point is the Grand Chamber judgment in the case of Gorzelik and Others. 74 There, the margin was invoked by the Court in its assessment of the existence of a pressing social need to interfere with the applicants' freedom of association. It stated that 'It is in the first place for the national authorities to assess whether there is a "pressing social need" to impose a given restriction in the general interest'. 75 However, in one breath it asserts that "this does not mean that it has to confine itself to ascertaining whether the respondent State exercised its discretion reasonably, carefully and in good faith". 76 Then follows a full analysis of whether there was a pressing social need to adopt the measures and whether they were proportionate. It is unclear how much, if any, deference was afforded to the national authorities. 77 Even more telling is the case of A. vs Norway where the Court identifies a wide margin of appreciation that States have in balancing the freedom of the press with the protection of privacy. Nevertheless, this wide margin does not seem to affect the analysis at all and no obvious deference is given. is mindful of the careful and thorough review carried out by the national courts of the various factors that are relevant under the Convention. However, there was not in the Court's view a reasonable relationship of proportionality between the interests relied on by the domestic courts in safeguarding Faedrelandsvennen's freedom of expression and those of the applicant in having his honour, reputation and privacy protected. The Court is therefore not satisfied that the national courts struck a fair balance between the newspaper's freedom of expression under Article 10 and the applicant's right to respect for his private life under Article 8, notwithstanding the wide margin of appreciation available to the national authorities. 78 The allegedly wide margin is of no use to the State despite the Court acknowledging the careful and thorough review undertaken by the national courts.
Similarly, in Egeland and Hanseid, the Court, after a thorough discussion, declared the margin to be wide. 79 However, it seems that this did little to influence the Court's analysis. It conducted a full analysis which even prompted Judge Rozakis to point to this inconsistency between the width of the margin and the level of scrutiny conducted. 80 Indeed, it is telling that two judges found it necessary to attach a separate opinion to the case in which they opined that the State did not enjoy a wide margin of appreciation in such cases. They nevertheless were perfectly happy with the Court's analysis. Consequently, affording a wide margin had no effect on the Court's reasoning. The list of cases here could continue. 81 These cases demonstrate that it is often doubtful whether invoking the margin of appreciation serves any purpose. It is hard to escape the perception that, by mentioning it, the Court only pays lip-service to the principle of subsidiarity. In other words, by reciting the mantra of the margin of appreciation it tries to assure States that it is not an active court but a deferential one. Intersentia because the Court makes its own analysis regardless of whether or not the doctrine is invoked. The doctrine of the margin of appreciation does not help the Court to reach its conclusions, or in any case does not help explicitly, as discussed below.
A CERTAIN mARGIN oF APPRECIATIoN
A very common practice of the Court is to refer to 'a certain margin of appreciation' without identifying its width. 82 This practice is often a subset of the previous cases where the Court makes its own analysis. of the 108 uses of the doctrine in the first half of 2009, the width of the margin was identified in only 34 cases. The rest mention 'a certain margin of appreciation' or simply 'a margin of appreciation' without an adjective.
The expression 'a certain margin of appreciation' was already used in Sunday Times, where the Court acknowledged that States have a certain margin of appreciation. Then it asserted that it must decide, in any event, whether 'the "interference" complained of corresponded to a "pressing social need", whether it was "proportionate to the legitimate aim pursued"'. 83 It conducted a careful proportionality analysis. In Belev and Others, the Court invoked 'a certain margin of appreciation' in saying that the right to the execution of court decisions, which is an aspect of the right of access to court, is not absolute. 84 It can be regulated by the State, which has a certain margin of appreciation in that regard. It seems to convey the simple idea, expressed in the next sentence, that not every failure to execute a judgment will amount to a violation of Article 6. However, there is no other use for the margin. In the following paragraphs the Court says that any restriction must pursue a legitimate aim and that there must be a reasonable relationship of proportionality between the means employed and that aim. 85 The Court undertook this analysis and no deference is apparent from it.
The sentence about a certain margin of appreciation is often succeeded by the assertion that, in the end, it is for the Court to determine whether the measure in question is compatible with the Convention. 86 Accordingly, the cases with 'a certain margin of appreciation' often fall into the category of the preceding section. However, there are reasons why this category deserves a special focus.
The use of 'a certain margin of appreciation' is not only unhelpful, it actually creates more confusion. The case of Sanoma Uitgevers B.V. is testimony to that. Firstly, in this case the chamber of the Court, despite the margin left to the State, said that it must ascertain 'whether the measure taken was 'proportionate to the legitimate aims pursued'. 87 It conducted the proportionality analysis itself and there was no explicit deference in its analysis. Secondly, the case was decided four votes to three. The dissenting judges apparently wanted to apply a much narrower margin and referred to 'the most careful scrutiny' that the Court should have exercised. 88 Thus, there seemed to be a disagreement among the judges on the proper width of the margin, which is, however, not reflected in the judgment. Consequently, the reasoning lacks the transparency required of judicial decision making. Invoking 'a certain margin of appreciation' not only fails to shed light on the analysis but actually leads to split decisions.
Any usefulness of the doctrine in these cases, and also under category (b), discussed in the previous subsection, hinges on determining whether the analysis conducted by the Court, and so the strictness of obligations is affected by the margin. The doctrine can only be of use here if we accept that when the Court invokes the margin the minds of the judges are somehow geared towards deference. Yet moreover, it is submitted that even if the margin of appreciation in these cases stood for deference, it is still not used in a useful manner. or better to say, its potential as described in Section 4 of this article would not be utilised. The margin of appreciation would simply be a synonym of deference. But why then use the doctrine when the Court can simply say that States enjoy deference in the matter in question?
THE mARGIN oF APPRECIATIoN mENTIoNED oNlY IN THE CoNCluSIoN
There is a large set of cases where no width of the margin is identified and it is mentioned only in the conclusion. 90 A typical example goes like this: 'In view of the above considerations and notwithstanding Russia's margin of appreciation, the Court finds that there was a breach of Article 8'. 91 Another example is this 'In the circumstances of the present case and regard being had to the State's margin of appreciation, the Court is of the view that there was no violation of Article 8'. 92 As the margin does not feature anywhere in the Court's analysis, hardly anything would be lost if the highlighted parts of the sentences are omitted. This is by no means a novel use. For example, the margin was unhelpfully referred to in a concluding sentence as early as in Young, James and Webster in 1981. 93 Indeed, in these cases it would be even worse if the margin had any influence on the Court's analysis. If it has not, then it is just a useless, though harmless, invocation of the doctrine. Yet, if it has some relevance then this means that the decision-making process lacks any transparency as mentioned above. The Court would then set the width of the margin and its consequences without disclosing a hint of what these are. Sometimes this would result in a violation and sometimes not. 
INCoNSISTENCY IN THE uSE oF THE mARGIN oF APPRECIATIoN
Similar cases exist where a margin is invoked in one case but not the other. In this way the Court itself proves that in these instances any mention of the margin must be redundant. When it is not necessary in one case, why is it necessary in another that deals with the same issue? Consider the following example of three cases. In each case the applicant was convicted of failing to declare large amounts of lawfully acquired foreign currency when crossing the border. The Court found that by confiscating the money, the governments had violated the applicants' right to property because the confiscations, taken together with other penalties, could not be considered a proportionate interference with their property. Even though the results are the same, each case is different when it comes to the use of the margin of appreciation. In one case the Court mentioned that States enjoy a wide margin in assessing the proportionality of the second paragraph of Article 1 of Protocol No. 1 to the Convention. 94 In the second case, the Court did not mention the margin of appreciation at all, even though the respondent government had invited it to. The Court conducted its own proportionality test. 95 In the third case the Court again made no mention of the margin and found a violation. 96 However, a dissenting judge expressly referred to the margin, which in his view tipped the balance of proportionality in favour of the State. The question of whether or not the margin is used does not seem to matter at all at the end because the analysis in all three cases is roughly the same. Consequently, it is highly questionable whether the margin served any purpose in the one case where it was used. overall, if there are similar cases and the margin is used in one and not in the other then it can hardly be necessary or indeed useful.
In summary, in the instances mentioned above, invoking the margin is unnecessary. At times it even creates confusion. Even the most general idea that when there is a margin there is some deference to national authorities is not valid in all circumstances. moreover, even if that were the case, the use of the doctrine would still not be justified as it would be nothing more than a synonym of deference. By introducing the doctrine into international law, the European Court of Human Rights has somehow become set on a mission to use it as much as possible. This, however, comes at a cost. The Court fails to pay attention to whether its use is consistent or justified. There is an inflation of the doctrine in the Court's case law. This creates a sense that the margin of appreciation is nothing more than a recitation of a formula with a hollow content. However, that would be unfortunate as the margin can play a useful role in particular circumstances. 
THE mARGIN oF APPRECIATIoN AS A uSEFul Tool
As we have seen from the above, the doctrine of the margin of appreciation is in play when a case requires the Court to carry out a balancing exercise. This can include necessity and, within it, the proportionality test; 97 the existence of a pressing social need; 98 the striking of a fair balance; 99 the justification of different treatment in regard to discrimination; 100 or what kind of remedy satisfies the test of effectiveness. The Court does not itself carry out the balancing exercise in every case, but often gives some deference to the assessment done by national authorities. This deference is expressed by the margin of appreciation. The margin can then affect the test that the Court uses in assessing whether a violation occurred. This connection has been observed by some commentators. 101 Arai-Takahashi for instance noted: 'The rigour with which the proportionality principle is applied corresponds to the width of margin of appreciation'. 102 Similarly, Arnardóttir observed that the margin of appreciation 'affects the strictness of review' and 'in that sense referrals to the width of the margin of appreciation and the strictness of scrutiny may be used interchangeably '. 103 This link between the margin and the strictness of scrutiny is present in many cases. Consider the classic pronouncement in Otto-Preminger-Institut: 'The authorities' margin of appreciation, however, is not unlimited. It goes hand in hand with Convention supervision, the scope of which will vary according to the circumstances'. 104 or in Ullmann, where the Court stated that while the authorities enjoyed a 'wide margin of appreciation, in particular when assessing the necessity of taking a child into care, a stricter scrutiny is called for in respect of any further limitations, such as restrictions placed by those authorities on parental rights of access'. 105 Again, an express link between the margin and the strictness of scrutiny was established.
However, the problem is that the margin itself does not help us to predict the level of scrutiny applied. In order to be transparent and predictable, we need to link a concrete level of scrutiny with a concrete width of the margin. For example, a wide margin could initiate a deferential scrutiny and a narrow margin a strict scrutiny. in Obukhova, the Court afforded Russia only a narrow margin and said that the restrictions concerned call for the most careful scrutiny. 106 The narrow margin which the Court gave in these circumstances had the effect that the proportionality was evaluated more strictly. The State had a bigger burden to justify its interference. There was a clear link between the width of the margin and the strictness of scrutiny -called here 'the most careful scrutiny'.
using the varying widths of the margin to manoeuvre its scrutiny could be a very useful tool for the Court. Based on certain criteria that affect the width of the margin, the Court is able to sort out the more suspicious cases, where the margin is narrow, and subject them to stricter scrutiny. 107 or, on the contrary, it can identify those cases where the States are indeed in a better position to evaluate the crux of the case and the Court's supervision should be lenient. The following section will show that even though there are not currently any clear and consistent consequences of invoking a margin, there are a few exceptions on which the Court could build its practice.
THE STRICTNESS oF SCRuTINY -IN SEARCH oF A TEST
Coming to a consensus on what the consequences of referring to the margin are has been a point of disagreement within the Court since the beginnings of the doctrine. In Sunday Times the nine dissenters argued that the Court's 'supervision is concerned, in the first place, with determining whether the national authorities have acted in good faith, with due care and in a reasonable manner when evaluating those facts and circumstances'. 108 They would have given the State a broader margin and would not have found a violation. Ten years later, in a different context in Markt Intern Verlag, the sides had changed. This time the majority found no violation, concluding that the Court 'should not substitute its own evaluation for that of the national courts in the instant case, where those courts, on reasonable grounds, had considered the restrictions to be necessary'. 109 The deference here is quite substantial and the test seems to have been 'reasonability'. 110 The dissenters in this case wanted stricter scrutiny. 
Intersentia
By claiming that it does not wish to undertake a re-examination of the facts and all the circumstances of the case, the Court is in fact eschewing the task, which falls to it under the Convention, of carrying out 'European supervision' as to the conformity of the contested 'measures' 'with the requirements' of that instrument. 111 They wanted to undertake the proportionality analysis themselves. These two examples only show that there are no clear consequences of finding a margin of appreciation or even its particular width as we will see in this section. It also shows that this ambivalence has a negative effect on the interpretation of the Convention and leads to split decisions. unfortunately, in most cases where no width of the margin was identified, there was no concrete test that the Court used in deciding whether a violation of the Convention had occurred. In Handyside the 'test' spelled out by the Court was 'whether the reasons given by the national authorities to justify the actual measures of 'interference' they take are relevant and sufficient'. 112 Since then the Court has used this formula generously, 113 but it hardly amounts to a test. The Court used it originally when interferences with Convention rights were a result of a national court's decision and thus the question of reviewing the decisions of national courts arose. Then, it has spread to an evaluation of interferences with the rights under Articles 8-11 by national authorities in general. 114 However, this 'test' of the 'relevant and sufficient reasons' says only that the reasons must fit the test of necessity spelled out under the second paragraphs of Articles 8-11. 'Relevant' presumably means that the reasons can be taken into account under the second paragraph in the first place. 'Sufficient' seems to mean that the interference would than be allowed under paragraph 2. 115 Yet, that can be answered ultimately only by carrying out the proportionality analysis. That is how it is used in Handyside as well as in other judgments, including those where a wide margin is identified. 116 In any event, it does not operationalise the proportionality test See also Sunday Times vs the United Kingdom, supra note 83, paras. 63, 65 ('To assess whether the interference complained of was based on "sufficient" reasons which rendered it "necessary in a democratic society"…') and 67. or add anything to the Court's analysis. Invoking the margin sometimes results in a large degree of deference, 117 other times hardly any at all.
Consequently, when the width of the margin is not spelled out the consequences of the margin are unclear. This goes back to the observation above concerning a 'certain margin of appreciation'. The question is whether the situation is better when the width is identified or, in other words, whether there are clear consequences of invoking either a wide or narrow margin. We will have a look at these two possibilities in turn, starting with the case of a wide margin.
WIDE mARGIN oF APPRECIATIoN
Intuitively, when the margin is wide there should be substantial deference to States. However, that is not always the case. Sometimes the Court affords States a wide margin of appreciation but nevertheless conducts its own careful analysis. 118 one striking example from its recent case law is S. H. and Others vs Austria where the declared margin afforded to the State was wide while the actual analysis suggests a very narrow margin. 119 The Court used tests such as finding that the disputed measure 'cannot be considered the only or the least intrusive means of achieving the aim pursued', 120 or that it 'requires, in the Court's view, particularly persuasive arguments by the Government'. 121 In other cases the Court mentions a wide margin without any workable test. For instance, in the decision in Martikan, the Court refers to the wide margin of appreciation States have in choosing a cut-off date for when a new piece of legislation supersedes an older one. The test used seems to be that the distinction cannot be 'arbitrary or otherwise incompatible with the requirements of Article 14 of the Convention'. 122 If it was just arbitrary, that would be a clearly workable, if highly deferential test. The test of incompatibility with the requirements of Article 14, though, is no test at all.
In all these cases it is unclear what effect, if any, the margin has on the Court's analysis. Presumably the Court will be more lenient with the State in cases where a wide margin is given. shrouded in mystery. 123 one cannot escape the idea that the margin is indeed a black box. 124 In fact, these cases show that the doctrine is not only a black box where it is unclear what takes place inside, but not even the size of the box -small or largematters. Fortunately, there are some cases of a wide margin of appreciation where a distinct test is present.
In the seminal case of Stec and Others the Grand Chamber identified a wide margin of appreciation enjoyed by States in the different treatment of pension allowances based on gender. 125 The ensuing analysis stressed the question of whether the uK's policy was 'manifestly without reasonable foundation'. 126 The same test was used in another and more recent Grand Chamber judgment concerning alleged discrimination. 127 The test of 'manifestly without reasonable foundation' or sometimes 'reasonability' is present in many other cases where a wide margin of appreciation existed.
A test of this kind is commonly used in right-to-property cases. 128 In James and Others the Court used the 'manifestly unreasonable' test in a situation where a wide margin was given to the legislature's judgment as to what was 'in the public interest' in a case of deprivation of property. 129 The 'reasonability' and 'manifestly unreasonable' tests were both used in some cases of compensation for expropriation under Article 1 of Protocol No. 1 where the margin was also wide. 130 unfortunately, the test of reasonability is more often mentioned just in passing and it does not seem to play much of a role in the Court's analysis. 131 moreover, in other cases of compensation no mention of reasonability is present and it is not obvious what benefit the State derived from its purportedly wide margin of appreciation. 132 once again there is a lack of consistency in the Court's approach. In other contexts, a similar test was carried out to determine whether a judgment was 'devoid of reasonable foundation'. 133 In the case of Benet Czech, spol. s r.o. the Court, giving the State a wide margin of appreciation to conduct a criminal investigation that included seizure of the applicant company's assets, ruled that it would respect the State's judgment unless it was manifestly unreasonable. 134 The Court then limited its analysis only to finding whether the State's actions were not manifestly unreasonable. 135 The 'manifestly unreasonable' test is also partly present in the Grand Chamber's judgment in A. and Others vs the United Kingdom where the Court had the opportunity to apply the doctrine in its original context, which is Article 15. It held that national authorities have a wide margin of appreciation in assessing both a presence of a public emergency and on the nature and scope of the measures necessary to avert it. 136 The test declared by the Court was that of 'manifestly unreasonable'. 137 The Court applied this test to the first question of whether a public emergency existed. Despite some doubts, it deferred to the national authorities. This seems to be a well-conducted application of the deferential test in practice. When the Court reaches the second question, however, the test suddenly becomes quite strict: 'the Court must be satisfied that it was a genuine response to the emergency situation, that it was fully justified by the special circumstances of the emergency and that adequate safeguards were provided against abuse'. 138 The Court justifies this with the fact that the measures concerned the right to liberty -'a fundamental Convention right'. 139 This looks like a fair application on the principle of proportionality: the importance of the right is weighed against the necessity of the measures. However, the way in which that test is linked to the wide margin mentioned by the Court just before in the preceding sentence is left unclear. We see somehow a misfit between the proclaimed test and the actual analysis under the second issue.
The case of Immobiliare Saffi is a similar example where the Grand Chamber identified a wide margin of appreciation in striking a fair balance between the demands of the general interest and the requirements of the protection of the individual's fundamental rights in controlling the use of property in accordance with the general interest under paragraph 2 of Article 1 of Protocol No. 1. 140 In applying the proportionality test in spheres such as housing, the Court 'will respect the legislature ' 143 From the above case law, it is possible to conclude that the common test, if any, in cases where there is a wide margin of appreciation is 'manifestly without reasonable foundation' and in specific cases, simple reasonability. And yet, once the Court has spelled out the test, it could make better use of it or at least be more explicit in using it. It is quite striking that the Court does not follow the test when it is spelled out because this could ease the Court's work considerably by making it unnecessary to conduct a detailed analysis. In any case, it can be observed that these tests are perfectly workable and used by many courts around the world and the Court could make full use of it with the caveat mentioned below.
NARRoW mARGIN oF APPRECIATIoN
Practice seems to be fairly consistent in cases of a narrow, or what is sometimes called 'limited', 144 margin of appreciation. When there is a narrow margin in the context of government interferences with rights, the Court says that States must produce 'very weighty reasons' in order to justify the interference. This test effectively shifts the burden of proof onto the government. It is used widely in the context of Article 14 but also in other instances. 145 In United Communist Party of Turkey and Others, in the context of the limits of freedom of association of political parties, the Court held that States have only a limited margin of appreciation, that 'only convincing and compelling reasons can justify restrictions on such parties' freedom of association' and that there will be 'rigorous European supervision'. 146 Here, the doctrine usefully conveys the idea of a presumption of incompatibility, which the government must rebut if it is to prevail. In Glor the Court devoted a separate heading to identifying the width of the margin under Article 14. It concluded that, in cases of distinction based on disability, the margin is significantly reduced. 150 A very careful analysis followed, which included an evaluation of whether other measures were available that would achieve the same aim but would not undermine the right to such a degree. 151 Thus, here it seems that the test was whether the measure was indispensable in achieving the legitimate aim.
Consequently, when a narrow margin is identified, the Court makes a full and thorough analysis. moreover, words like 'a careful scrutiny' or 'very weighty reasons' indicate that the scrutiny seems to be intensified. It can be doubted whether one can talk of any deference at all in cases of a narrow margin of appreciation. It rather seems that the label 'narrow margin' flags up those most suspicious cases where there is effectively a presumption of a violation of the Convention, compared with cases without a margin which will come before the Court without any presumption.
WHY THERE SHoulD BE A TEST
The preceding sections of this article have shown that there is much inconsistency and ad-hockery in the use of the margin of appreciation by the European Court of Human Rights. This often results in an eclectic case-by-case analysis by the Court. There are no rules governing when the margin is used and what the consequences are. Consequently, the decisions of the Court can hardly be said to be based on a principle Intersentia or a rule-based decision-making process. This helps to build a judicial environment akin to a legal realist paradise where judges can decide cases on whatever preferences they have. This is a serious problem. Fuller famously argued that consistency in decision making based on rules is fundamental to any legal system. 152 The current lack of clarity in the use of the margin is also detrimental for several specific reasons.
Firstly, as has been already alluded to, the lack of clarity causes a lack of predictability in the outcome of the Court's decision making. 153 This is not helpful for the States or for the applicants. It also undermines the principle of legal certainty which is considered important by the Court itself. 154 Secondly, the Court is currently flooded with applications. 155 one suggested way of dealing with this is to try to decrease the number of applications the Court receives. many of the measures suggested by the Report of the Group of Wise Persons to the Committee of ministers 156 (the 'Wise Persons Report') have direct relevance to the consistency and predictability of the Court's decisions.
A natural, and arguably the best, way to protect human rights is when they are protected at the national level. Then there would be no need for international supervision. In this regard, Tomuschat argues for better use of national systems that would implement individual petitions for human rights violations. 157 The need for better human rights protection at the national level and better implementation of the Court's case law is also one of the key points of the ongoing discussions on the reform of the Convention system. 158 However, in order to better implement the Convention standards at the domestic level, the national courts and other institutions must be much more certain of the standards laid down by the Convention. The Court's decision making must therefore be much more consistent and predictable. 159 Another measure suggested by the Wise Persons Report is to enhance the authority of the Court's case law. Inconsistency and unpredictability hardly helps to achieve this 152 aim. If it is not clear upon which principle a case was decided, national courts will be unable to follow it unless it is a case with completely identical facts.
Thirdly, using standard tests linked to specific widths of the margin would also help the Court to deal more directly with its caseload. In cases of a wide margin of appreciation it would be more expeditious to apply the test of 'manifestly without reasonable foundation' than to undertake a full balancing analysis. In cases of a wide margin, much less analysis and reasoning would be required of the Court.
The Court, it seems, has not defined what it means by 'manifestly without reasonable foundation'. In one case it described the test of 'manifestly unreasonable' in these words: 'the unreasonableness of this conclusion is so striking and palpable on the face of it'. 160 It is likely, though, that the Court's approach is not totally unconnected with the deferential reasonability tests used in some national jurisdictions. For instance, in England, in the context of administrative law, the 'Wednesbury reasonableness' standard refers to situations when courts will not interfere unless the agency's decision was 'so unreasonable that no reasonable authority could ever have come to it'. 161 The uS Supreme Court uses a similar test called the rational basis test in situations of lenient review. There, the plaintiff must show that the government acted irrationally, meaning that no rational person would choose such a policy. 162 Accordingly, in these cases, the Court's task would be to simply consider whether any reasonable person faced with the issue in question would have taken the approach the State authorities did in that case.
Fourthly, in view of the argument of the present article, if the consequences are clear, it will, in turn, influence the instances where the doctrine is used. The Court would not be able to utter the words 'margin of appreciation' here and there any longer because such an utterance would have clear consequences. This would also prevent the inflation and thus a diffusion of the doctrine.
on the other hand it might be opined that with its current approach the Court retains a precious flexibility. By the lack of rules governing when the margin should For instance in Nordlinger vs Hahn the Supreme Court spelled out the test as follows: 'The appropriate standard of review is whether the difference in treatment between newer and older owners rationally furthers a legitimate state interest. In general, the Equal Protection Clause is satisfied so long as there is a plausible policy reason for the classification, the legislative facts on which the classification is apparently based rationally may have been considered to be true by the governmental decision maker, and the relationship of the classification to its goal is not so attenuated as to render the distinction arbitrary or irrational'. Intersentia be used and the lack of tests resulting from its use, the Court is able to react to various sets of facts and make sure that rigid rules do not produce unjust results. However, the tests and criteria for the selection of tests can be designed to accommodate the required level of flexibility. moreover, using a defined test does not mean that the Court could not depart from it or, when possible, devise a new test fit for the particular circumstances. Strict rules and excessive formalism can also cause problems. Even more so in a human rights context, where the balance between deciding every case correctly and strictly following a rule or a precedent and thus upholding the stability and predictability of the law has a different optimal point, closer to deciding every case correctly, than in other areas of the law. 163 Still the predictability of the law, even as regards human rights, is an important value and it is undoubtedly better for almost all decisions to be predictable and the rule to be set aside or, preferably, further developed only in exceptional cases, which could be justified by a purposive reading of the Convention as a human rights treaty.
SuGGESTIoNS FoR THE CouRT
There are two ways for the Court to move forward from the current situation. It will either make the doctrine of the margin of appreciation history or it will develop it further and make good use of it. Both of these solutions have their advantages and disadvantages and people can reasonably disagree. What, however, does not seem reasonable is to continue with its black box magic. It only undermines the predictability of the Convention and eventually the authority of the Court. If the Court decides that it wants to continue to use the doctrine, it should firstly stop using it automatically but only when it serves a clear purpose and, secondly, it should establish clear criteria for when the margin is to be used and the tests that follow from it.
Currently, three tests or levels of scrutiny seem possible. In cases of a wide margin of appreciation, the scrutiny would be lenient and amount to the review of whether or not the national authorities' actions or inactions were manifestly unreasonable. In cases of a narrow margin of appreciation, the scrutiny would be the highest. The burden of proof would be transferred onto the State and the test would amount to the presentation of 'very weighty reasons' for the action or inaction of the government, which should be indispensable for furthering an important aim. Between these two would be an area without any margin, where a normal level of scrutiny would be applied. The Court would conduct its own analysis of proportionality, 164 adequacy or whatever may be controlling for the case. 163 For an introduction to the discussion about this tension in the law see Schauer, Frederick, Thinking Like a Lawyer, Harvard university Press, Cambridge, 2009, pp. 29-35 and 41-44. 164 For an argument and an example of non-subjective and rational proportionality test see Alexy, Robert, 'Balancing, Constitutional Review, and Representation', International Journal of Intersentia case. Thus, even though we might have well-identified tests with every different width of the margin, we would not have predictable criteria for their selection and we would, in effect, be back at the current stage of a lack of consistency and predictability of Court's judgments.
lastly, as mentioned above, these tests do not need to be set in stone. After all, the Court is not formally bound by its case law. It can decide otherwise if the application of the tests would lead to an undesirable result in a concrete case. of course, clear and convincing reasons would have to be given for such a deviation from settled practice. If the need arises, the Court could always develop its case law and establish a different test better suited to the particular circumstances. 168 As a last note, a word of caution is necessary regarding the most lenient test of a wide margin. It should be used carefully by the Court and in well-circumscribed circumstances. Yourow criticises a weak review as 'encouraging the Court to side-step its responsibility as the ultimate interpretative authority in the Convention system'. 169 He goes on to say that '[t]he essence of the international control mechanism may evaporate if there is in fact no effective check upon national power'. 170 In an even more critical tone, Davidov argues in the context of human rights adjudication in Canada that deference is incompatible with constitutional rights as it undermines them. 171 others point to an abdication of the powers of enforcement under the Convention and that by applying the margin of appreciation the 'Court has extended to member States unlimited discretion to restrict the enumerated [Articles 8-11] rights'. 172 This last quote, however, goes too far. Even if the test in cases of a wide margin is one of manifestly unreasonable, there is still, albeit admittedly a lenient one, an overview and States can still fail the test. 173 It nevertheless underlines the point that a wide margin should not be overused.
CoNCluSIoN
The attractiveness of the doctrine or margin of appreciation is irresistible. It can be a convenient way to dispose of cases. The Court can, by resorting to the margin, justify why it must defer to national authorities and why it does not need to analyse the issue in much detail. The justification of the doctrine has a sound basis and the margin of appreciation has a role in the decision making of an international tribunal. Even within the framework of human rights there is room for manoeuvre for governments and national courts. If the Court starts to grapple with the tiniest details and technicalities, it risks trivialising itself and the whole human-rights movement. 174 However, the current inflation of the use of the margin only diffuses the concept and undermines its rationale. This article has often chastised the Court for not being consistent. Yet, it must be admitted that with the surreal amount of cases that the Court processes it is probably too much to expect absolute consistency. Still, much of the inconsistency stems from the cloud of mystery surrounding the doctrine. This article have tried to shed some light on the doctrine and to suggest consequences of using the margin of appreciation. The main argument was that the Court should establish clear tests to be applied once a certain width of the margin of appreciation has been declared. , at p. 14, whose argument shows that human rights language cannot solve details. I agree with that contention, however, I do not believe that it makes human rights irrelevant in all circumstances as seems to be Koskenniemi's argument. I take it rather as a warning for human rights courts to be occupied with tiny details. Apart from that human rights language has answers to many important issues.
